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Rules and Directions for the
Questioning of Suspects and the Taking of Statements

The test for the admissibility of a statement is that it has been given
voluntarily

Statements obtained by threats, torture, deceit, intimidation or “deals” are
not voluntary

These Rules are not rules of law but rules of practice.
They are administrative in nature and should be followed in a practical and
common sense way.

These Rules do not affect the principles

(a) That citizens have a duty to help a police officer to discover and
apprehend offenders;

(b) That police officers, otherwise than by arrest, cannot compel any person
against his will to come to or remain in any police station;

(c) That every person at any stage of an investigation should be able to
communicate and to consult privately with a solicitor or barrister. This is
so even if he is in custody, provided that in such a case no unreasonable
delay or hindrance is caused to the processes of investigation or the
administration of justice by his doing so;

(d) That when a police officer who is making enquiries of any person about
an offence has enough evidence to prefer a charge against that person
for the offence, he should without delay cause that person to be charged
or informed that he may be prosecuted for the offence;

(e) That it is a fundamental condition of the admissibility in evidence
against any person, equally of any oral answer given by that person to a
question put by a police officer and of any statement made by that
person, that it shall have been voluntary, in the sense that it has not
been obtained from him by fear of prejudice or hope of advantage,
exercised or held out by a person in authority, or by oppression.

The principle that statements must be voluntary is set out in paragraph (e)
above. It is overriding and applies in all cases.

The Rules and Directions are a guide to all police officers conducting
investigations on how questions may be asked and how such voluntary
statements will be taken and recorded. If these Rules and Directions are not
followed then any answers and statements might be excluded from the
evidence in any subsequent criminal proceedings.
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When a police officer is trying to discover whether, or by whom, an offence
has been committed he is entitled to question any person, whether
suspected or not, from whom he thinks that useful information may be
obtained. This is so whether or not the person in question has been taken
into custody so long as he has not been charged with the offence or
informed that he may be prosecuted for it.

NOTE:

This rule upholds the common law principle that every citizen has a duty to
help a police officer to discover offenders. It entitles the free questioning of
any person, whether or not he has been taken into custody, so long as he
has not been charged with the offence or told that he may be prosecuted for
it. It enables questions to be asked about offences other than the offence for
which the suspect is in custody. The record of what has been asked may be
as important as the answers because it will show that a person had the
opportunity to explain the matters at issue even if he declined to answer.
There is a limit on such questioning as provided by Rule Il.

RULE Il

As soon as a police officer has evidence which would afford reasonable
grounds for suspecting that a person has committed an offence, he shall
caution that person or cause him to be cautioned before putting to him any
questions or further questions, relating to that offence. The caution shall be
in the following terms :

“You are not obliged to say anything unless you wish to do
so but what you say may be put into writing and given in
evidence.”

When after being cautioned a person is being questioned, or elects to make
a statement, a contemporaneous record shall be kept, so far as is
practicable, of the time and place at which any such questioning or
statement began and ended and of the persons present.

NOTE:

A group of persons who have had either the motive or the opportunity to
commit a crime may all be suspected persons, but this is very different from
having some evidence which would afford reasonable grounds for
suspecting that one of them actually committed the crime. For example, a
person may have been stabbed by one of a group of people. The group
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would initially all be suspects and could be questioned under Rule I. If the
fingerprints of one suspect were found on the weapon and traces of the
victims blood on his clothes that would be reasonable evidence of the actual
commission of the crime. Once such evidence is known, the suspect must be
cautioned with the words given above.

The caution informs the suspect that he may be in peril of prosecution, it
reminds him of his ‘right to silence’ and, thirdly, it tends to help to show the
voluntariness of any statement subsequently made.

Again a refusal to answer any or particular questions need not stop them
being asked provided this is not oppressive. The record of what has been
asked may be as important as the answers as it will show that a person had
the opportunity to explain the matters at issue even if he declined to answer.

RULE 1lI

(a) Where a person is charged with or informed that he may be prosecuted
for an offence he shall be cautioned in the following terms :

“Do you wish to say anything? You are not obliged to say
anything unless you wish to do so but whatever you say
will be taken down in writing and may be given in
evidence.

(b) It is only in exceptional cases that questions relating to the offence
should be put to the accused person after he has been charged or
informed that he may be prosecuted. Such questions may be put where
they are necessary for the purpose of preventing or minimizing harm or
loss to some other person or to the public or for clearing up an
ambiguity in a previous answer or statement.

Before any such questions are put the accused should be cautioned in
these terms :

“l wish to put some questions to you about the offence
with which you have been charged (or about the offence for
which you may be prosecuted). You are not obliged to
answer any of these questions, but if you do the questions
and answers will be taken down in writing and may be
given in evidence.”
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Any questions put and answers given relating to the offence must be
contemporaneously recorded in full and the record signed by that
person or if he refuses by the interrogating officer.

(c) When such a person is being questioned, or elects to make a statement,
a contemporaneous record shall be kept, so far as is practicable of the
time and place at which any questioning or statement began and ended
and of the persons present.

NOTE:
Rule Ill (a) sets out the caution to be used when a person is charged or
informed that he may be prosecuted for an offence.

Rules Il (b) and (c) deal with questions relating to the Offence that may be
put to a suspect after he has been charged or informed that he may be
prosecuted. The words ‘relating to the Offence’ imply that questioning of the
accused person about other matters, not related to that offence, is
permitted. Questions relating to the Offence can be put only in exceptional
cases and the questions must be necessary for the purpose of preventing or
minimizing harm or loss to some other person or to the public or for
clearing up an ambiguity in a previous answer or statement. Officers should
refer to Rule V on the compilation of the ‘Record’.

Rule Ill (a) and Administrative Direction 7(a) outline the ‘Charging

Procedure’. A Police Form ‘Statement in answer to charge’ (Pol 60 Rev
7/2000) exists for use.

Written Statements

RULE IV

All written statements made after caution shall be taken in the following
manner:

(a) If a person says that he wants to make a statement he shall be told that
it is intended to make a written record of what he says. He shall always
be asked whether he wishes to write down himself what he wants to
say; if he says that he cannot write or that he would like someone to
write it for him, a police officer may offer to write the statement for him.
If he accepts the offer the police officer shall, before starting, ask the
person making the statement to sign, or make his mark to, the
following:
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(b)

Bl P , wish to make a statement. | want someone
to write down what | say. | have been told that | need not
say anything unless | wish to do so and that whatever | say
may be given in evidence.”

Any person writing his own statement shall be allowed to do so without
any prompting as distinct from indicating to him what matters are
material.

The person making the statement, if he is going to write it himself, shall
be asked to write out and sign before writing what he wants to say, or
before any questioning, the following:

“I make this statement of my own free will. | have been told
that | need not say anything unless | wish to do so and that
whatever | say may be given in evidence.”

Whenever a police officer writes the statement he shall take down the
exact words spoken by the person making the statement, without
putting any questions other than such as may be needed to make the
statement coherent, intelligible and relevant to the material matters. He
shall not prompt him.

When the writing of a statement by a police officer is finished the
person making it shall be asked to read it and to make any corrections,
alterations, or additions he wishes. When he has finished reading it he
shall be asked to write and sign or make his mark on the following
Certificate at the end of the statement :

“I have read the above statement and | have been told that |
can correct, alter or add anything | wish. This statement is
true. | have made it of my own free will.”

If the person who has made a statement refuses to read it or to write the
above mentioned Certificate at the end of it or to sign it, the senior
police officer present shall record on the statement itself, and in the
presence if the person making it, what has happened. If the person
making the statement cannot read, or refuses to read it, the officer who
has taken it down shall read it over to him and ask him whether he
would like to correct, alter or add anything to what has been recorded
and to put his signature or make his mark at the end. The police officer
shall then certify on the statement itself what he has done.

NOTE:
Rule IV deals with written statements made after caution and sets out the
procedure to be adopted in taking such statements. If a person says that he
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wants to make a statement he shall be told that it is intended to make a
written record of what he says and asked whether he wishes to write down
himself what he wants to save.

Generally, a decision by a person to make a statement will come during the

course of an interview. The procedures for recording interviews are detailed
in Rule V.

Interview Records

RULE V
The questioning of suspects shall be recorded in the following manner :

(a) Accurate records must be made of each interview with a person
suspected of an offence.

(b) If an interview with a suspect takes place in a police station, or other
premises providing reasonable privacy and facilities for such interview,
a contemporaneous written record of the interview must be made. The
only exception to this rule will be where equipment is available to
record the interview by mechanical means.

(c) Where a contemporaneous written record of an interview has been
made, it must immediately after completion be read over to the suspect
and he should be given the opportunity to read it. The suspect must also
be given an opportunity to make any corrections alterations or additions
he wishes to the record, and afterwards he should be invited to write
and sign the following Certificate at the end of the record:

S have read the above record of interview,
consisting of ....... pages. It is an accurate record of
questions asked, and answers | provided.

(Signed).

If the suspect cannot read, or refuses to read the record, or to write and sign
the Certificate, the senior officer present shall record within the record of
interview, and in the presence of the suspect, what has happened. Nothing
recorded in a record of interview shall be obliterated by either the
interviewing officer or the suspect. The record must accurately reflect the
total of what occurred during the interview.

11
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NOTE:

Rule V is straight-forward and its only purpose is to emphasize the necessity
of recording the details of each interview in accordance with Rule Il and Rule
Il and the procedure to be observed.

A Police Form - ‘Record of Interview’ (Pol 857) has been introduced for this
purpose and the procedures for using this form and for recording interviews
and cautioned statements in general are specified in the manuals and
related Orders.

RULE VI

If at any time after a person has been charged with, or has been informed
that he may be prosecuted for an offence, a police officer wishes to bring to
the notice of that person any written statement made by, or record of an
interview with, another person, who in respect of the same offence has also
been charged or informed that he may be prosecuted, he shall hand to that
person a true copy of such written statement or record of interview, but
nothing shall be said or done to invite any reply or comment. If that person
says that he would like to make a statement in reply, or starts to say
something, he shall at once be cautioned or further cautioned as prescribed
by Rule Ili(a).

NOTE:

The rule states clearly that where two or more persons are charged with the
same offence there is no need to serve one accused person with a copy of
the statement made by, or record of interview with, another accused person
unless the police wish to do so.

The cross-serving of statements or records of interview of persons prior to
charging will follow the same procedure i.e. nothing shall be said or done to
invite any reply or comment but if the recipient says that he would like to
make a statement in reply, or starts to say something, he shall at once be
cautioned and any statement recorded.

13
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RULE VII

Persons other than police officers charged with the duty of investigating
offences or charging offenders shall, so far as may be practicable, comply
with these Rules.

NOTE:

This extends the application of the rules to all other law enforcement
agencies, such as ICAC, C&E and Immigration Department.

15
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2.

DIRECTIONS

Procedure generally

Police officers’ notebooks should be used for taking statements only
when no other stationery is available.

When a person is being questioned or elects to make a statement, a
record should be kept of the time or times at which, during the
questioning or making of a statement, there were intervals or
refreshment was taken. The nature of the refreshment should be noted.
In no circumstances should alcoholic drink be given.

In writing down a statement, the words used should not be translated
into “official” vocabulary; this may give a misleading impression of the
genuineness of the statement.

Care should be taken to avoid any suggestion that the person’s answers
can only be used in evidence against him, as this may prevent an
innocent person making a statement which might help to clear him of
the charge.

Record of interview

Rule Il and Rule lll(c) demand that a record should be kept of the following
matters:

(a)

(b)

when, after being cautioned in accordance with Rule Il, the person is
being questioned or elects to make a statement - of the time and place
at which any such questioning began and ended and of the persons
present;

when, after being cautioned in accordance with Rule lli{(a) or (b), a
person is being questioned or elects to make a statement - of the time
and place at which any questioning or statement began and ended and
of the persons present.

In addition to the records required by these Rules, full records of the
following matters should additionally be kept:

17

(i) of the time or times at which cautions were given, and
(ii) of the time when a charge was made and/or the person was
arrested, and
(iii) of the matters referred to in paragraph I(b) above.
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If two or more police officers are present when the questions are being put
or the statement made, the records made should be countersigned by the
other officers present.

3. Interviews At Police Station

When a suspect is questioned in a police station, or other premises affording
reasonable privacy and facilities for interview, a contemporaneous record
must be made of all interviews conducted there.

4. Comfort and Refreshment
Reasonable arrangements should be made for the comfort and refreshment
of persons being questioned. Whenever practicable both the person being

questioned or making a statement and the officers asking the questions or
taking the statement should be seated.

5. Questioning of Children and Young Persons

So far as practicable, children and young persons under the age of 16 years
(whether suspected of crime or not) should only be interviewed in the
presence of a parent or guardian, or, in their absence, some person who is
not a police officer and is of the same sex as the child. A child or young
person should not be arrested, or even interviewed, at school if such action
can possibly be avoided. Where it is found essential to conduct the interview
at school, this should be done only with the consent, and in the presence, of
the head teacher, or his nominee.

NOTE: There may be occasions when this is not always practicable.
Examples are when:-

(a) a child or young person who is arrested during the commission of an
offence, or on chance encounter, and it is necessary to interview him/her
immediately;

(b) the parent or guardian cannot be located, or refuses to attend the place
where the interview will take place;

(c) a delay in locating the parents or guardian of the child or young person
may result in delay in the commencement of the interview to such an
extent the delay itself could be the subject of criticism should attempts
later be made to tender any confessional statement as an exhibit;

19
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(d) a parent or guardian may be a party to the offence, e.g. incest, cruelty to
child; and

(e) difficulty may be experienced in locating an appropriate adult of 18
years or over and of the same sex as the person to be interviewed and
who may have an interest in the welfare of the child or young person,
but who is neither a police officer nor a civilian employed by the Police.

The officer in charge of a case may authorise the interview of a child or
young person under 16 years of age to take place without parent/guardian or
other appropriate adult present providing the full circumstances
surrounding the interview and the actual recording of any statement/record
of interview are recorded in the notebook of the said officer detailing the
attempts made to locate persons responsible for the child or young person,
and the reasons for the decision to proceed at that time.

Where parents, guardians, or appropriate adults attend interviews of young
persons under 16 years of age, cognizance should be taken of any possible
prejudice to the case and later tests of admissibility of any statement taken.
The officer recording the statement should annotate thereon words to the
effect that the statement was recorded in the presence of a named
parent/guardian/other party and upon conclusion invite the witness to read
over and sign the statement. Should this meet with refusal, the officer is to
record on the statement that his/her invitation has been refused.

A child or young person aged under 16 years should not be arrested, or
interviewed at his/her school if such action can possibly be avoided. Where
it is found essential to conduct the interview at school, this should be done
only with the consent and in the presence of the head teacher or his
nominee.

The officer in charge of a case must again record full written reasons for
arresting or interviewing a child or young person under 16 years at his/her
school and be prepared to support these reasons at any later hearing.

A cautioned statement from a child or young person arrested late at night or
in the early hours of the morning does not have to be taken immediately,
unless a delay would cause undue hindrance to the furtherance of justice. In
all cases, where a child or young person is arrested late at night or in the
early hours of the morning, the officer in charge of a case should give
careful consideration to whether it would be more advantageous to take the
statement at a later time in order to ensure that it is not made inadmissible
by the court.

21



(d) HACKFEREEE N AR B% —T7 > DIaNgE DIALMEUE R S 3 3k © &

(e) EIITEW (O — ZAFBEAE 18 K A L ~ Bk BRI PERIARLR ~ 3l IR B85 A B
B2 AR A T ST B~ T SCEBR D% 44 S B T D AR Y S AR Y 8 A
] A IR 4 -

FF A TR E B 16 B LT 110 il B el T A 4 T R AL BB A sl A
HORNAES - (EE T A WA T LA BB B SR 1 (k1% A8 T F) T Bk ZE R BR AT
FAlt N BRI FEE A~ FEANR R AT R A R A R E BT VAR > DU
PR TR I R B A A AR A

il 6 H AR,/ N s AR 88 N BB R N 3 5 16 B LA T D4R - B
SHZ A S AR 101 T 5 4 Ak 5 e Y Bl AR A O A RSB o BRI IR
NBRELE O B ilaz i O R 7E 2 A0 BN HA N LR T AT RC % > fef&
IR R A OB S B o WNEROEIEAR > a2 N BUJEAE A S R
Bt -

Lops N B A R AR e S 16 DL PR R E BE D AE o AL AE
BROERT G - ISR AR S SRR AR > SR AP RS T o

SN A IR JE R AR WA AE B AL A R s S 16 DL T Y S B R D AR A > Sl
HEMTE HARAE AT Rl S SR Bl

i TE TR B RAAH — & R E S E DA AT RIREBRIBCE T O > B IE R4
JIE R SEP AR 0 IR R SO B RO B AEPR A RIS DL T > RE TR B IR — 44 5
HEEDE - BT REECE ERVE A BRI O U Gy > DIER O R & A
TR BE AN S 7B o

22



6.

Statements in Languages Other Than English

In the case of a person making a statement or answering questions in a
language other than English:

(a)

(b)

Whenever possible all interviews should be conducted in the mother
tongue of the suspect unless he chooses, or consents, to use another
language in which he is obviously proficient.

The statement or record of interview should be recorded in the
language used by the person making the statement or answering the
questions.

A certified English translation should be made in due course and be
proved as an exhibit with the Original statement or record of interview.

The person making the statement or answering questions should sign
the statement or record of interview. Apart from the question of
apparent unfairness, to obtain the signature of a suspect to an English
translation of what he said in another language can have little or no
value as evidence if the suspect disputes the accuracy of this record of
his statement or record of interview.

NOTE:
‘Statements taken from Foreign Nationals’

In order to ensure the validity of any statement (whether cautioned or
otherwise) recorded from a foreign national or from a person who does not
share a common language with the interviewer, the following rules are to
apply:

(a)
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whenever possible, all interviews should be conducted in the mother
tongue of the interviewee unless he chooses to use another language in
which he is proficient;

any statement should be recorded in the language used by the
interviewee;

statements from Chinese persons should be recorded in Chinese
characters using the interviewee’s native dialect unless he chooses to
use another dialect in which he is proficient, and the dialect so used
should be stated in the statement;
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(d) when necessary an interpreter should be obtained who will record any
statement in the language and dialect used by the interviewee;

(e) where a statement is recorded in a language other than English, a
translation may be produced as required;

(f) a certified English translation should be made of all statement recorded
in a language other than English which may be produced as evidence in
a court in Hong Kong. and

(g) a person interpreting a statement will make a confirmatory statement to
that effect should circumstance dictate.

Statements Taken From Mentally Handicapped Persons

As far as practicable any person suspected or known to be suffering from a
mental disorder, whether suspected of a crime or not, should only be
interviewed or have a statement recorded from them in the presence of one
of the following appropriate adults

(a) arelative, guardian or other person responsible for his care or custody

(b) someone who has experience of dealing with mentally disordered or
handicapped persons but who is not a police officer nor employed by
the police, such as a Social Worker; or

(c) failing either of the above, some other responsible adult who is neither
a police officer nor employed by Police.

The appropriate adult should be invited to read over and sign any statement
made by the interviewee in their presence. Any refusal to sign should be
recorded on the statement by the interviewing officer.

If an officer of the rank of Superintendent or above considers that any delay
in an interview of a person suspected to be suffering from a mental disorder
will involve an immediate risk of harm to persons or serious damage to
property, then he may authorize a person’s interview in the absence of an
appropriate adult. Any such interview should desist once the immediate risk
has been averted.
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Statements Taken From Hearing Impaired Persons

When a statement is required from a hearing impaired person (deaf and
perhaps dumb) either as a witness, victim or suspect in a Police
investigation, the OC Case should consider the need for the services of a
Sign Language Interpreter.

In cases where the person is not a suspect, it may suffice, and in fact may
well be desirable in the first instance, for a friend or relative who normally
communicates with the person to be present, both to put the person at ease
as well as to interpret. In serious cases, where the victims or witness'’s
account is particularly pertinent to the case, consideration should be given
to having a Sign Language Interpreter present.

In cases where the hearing impaired person is either an arrested person or is
suspected of having committed a crime, the presence of a Sign Language
Interpreter is essential both to assist in questioning and recording any
cautioned statement and additionally to testify as a withess at any
subsequent court proceedings.

Where the hearing impaired person is literate, an interview can be
conducted in writing. Any person may be permitted to write their own
statement, subject to the appropriate caution being applied to the statement
and signed if the person is a suspect.

Where a Sign Language Interpreter is required, the respective Regional
Command and Control Centre (RCCC) should be contacted by telephone.
Each RCCC maintains a list of approved Sign Language Interpreters
available for call out. Employment of Sign Language Interpreters and
payment procedures are governed by HQO No. 6 of 2003. Current rates of
payment should be ascertained from Senior Treasury Accountant Financial
Control at Police Headquarters when processing claims for payment.

7. Supply to Accused Persons of Written Statement of Chargel(s

The following procedure should be adopted whenever a charge is preferred
against a person arrested without warrant for any offence: -

(a) The accused person should forthwith be given a written notice
containing a copy of the entry in the charge sheet giving particulars of
the offence with which he is charged. So far as possible, the particulars
of the charge should be stated in simple language so that the accused
person may understand it, but they should also show clearly the precise
offense in law with which he is charged. Where the offence charged is a
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statutory one, it should be sufficient for the latter purpose to quote the
section of the statute which created the offence.

The written notice should include some statement on the lines of the caution
given orally to the accused person in accordance with the Rules after a
charge has been preferred. The form of notice should begin with the
following words:

“You are charged with the offence(s) shown below. You are
not obliged to say anything unless you wish to do so, but
whatever you say will be taken down in writing and may be
given in evidence.”

(b) Once the accused person has appeared before the court, it is not

necessary to serve him with a written notice of any further charges
which may be preferred. If, however, the police decide, before he has
appeared before a court, to modify the charge or to prefer further
charges, it is desirable that the person concerned should be formally
charged with the further offence and given a written copy of the charge
as soon as it is possible to do so having regard to the particular
circumstances of the case. If the accused person has then been released
on bail, it may not always be practicable or reasonable to prefer the new
charge at once, and in cases where he is due to surrender to his bail
within forty-eight hours, or in other cases of difficulty, it will be sufficient
for him to be formally charged with the further offence and served with
a written notice of the charge after he has surrendered to his bail and
before he appears before the court.

NOTE: This Direction relates to Rule Ill (a) and should be read with the

8.

(a)

29

foregoing.

Facilities for Defence

Provided that no unreasonable delay or hindrance is reasonably likely to
be caused to the processes of investigation or the administration of
justice:

(i) A person in custody, or present with the police and under
investigation by them, should be allowed to speak on the
telephone to his friends and consult and communicate privately,
whether in person or in writing or on the telephone, with a
solicitor or barrister. He shall be provided on request with a
current list of solicitors provided by the Law Society.
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(ii) A person in custody, or present with the police and under
investigation by them, should be allowed to have a solicitor or
barrister present to advise him at any interview between that
person and a police officer.

(iii) A solicitor or barrister claiming to have been instructed by a third
party to act on behalf of a person in custody, or present with the
police and under investigation by them, should be allowed to
communicate privately with that person, unless the person states,
in the presence of only the requesting lawyer and an independent
officer not below the rank of inspector, or a sergeant if an
inspector is not available, that he does not wish to consult with
the lawyer concerned.

(iv) The letters of a person in custody, or present with the police and
under investigation by them, should be sent by post or otherwise
with the least possible delay.

(v) A person who has made a cautioned statement or has answered
questions under caution is entitled to a copy of such statement or
record of interview and this should be supplied as soon as
possible after each interview. The only exception is where
hindrance is reasonably likely to be caused to the administration
of justice.

If it is decided to deny a person a copy of his cautioned statement or record
of interview, the reasons for this decision must be fully recorded, either
within detention records or the investigating officer’s notebook. In such
circumstances, no further statements should be obtained and no further
interviews should be conducted with that person until a copy of the
cautioned statement or record of interview has been made available. A
refusal must not continue beyond the point where the person is formally
charged. To deny a person a copy of his cautioned statement or record of
intervals is a serious matter and such action may be the subject of enquiry at
his subsequent trial.

(b) A police officer may only delay or prevent communication between a
solicitor or barrister and a person in custody, or present with the police
and under investigation by them, if he has reasonable grounds for
believing that unreasonable delay, or hindrance to the processes of
investigation or to the administration of justice, is likely to be caused if
such communication is permitted. The fact that a solicitor or barrister
might advise that person not to make, or continue to make, a statement,
or not to answer questions, or not to assist the police in their enquiries,
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should not in itself be treated by a police officer as a ground for
delaying or preventing communication between the solicitor or barrister
and that person.

(c) A person in custody, or present with the police and under investigation
by them, should be supplied on request with writing materials.

(d) A person in custody, or present with the police and under investigation
by them, should be informed of his rights and the facilities available to
him, and in addition notices describing them should be displayed at
convenient and conspicuous places at police stations.

NOTE:

There are two distinct classes of persons who must be informed of their
rights and the notification of these rights have different implications
depending on which group the person belongs to.

At the police station, a bilingual notice (Pol 153 (Rev/2007)) detailing the
rights contained in Direction 8 is available to be handed to both groups of
persons to inform them of their rights. Besides, a bilingual notice in poster
size detailing the same is also on display in all police station cellblocks and
interview rooms.

Those IN CUSTODY

The rights of this group have been limited by the fact that they no longer
have the right to choose to leave if they so desire. They are effectively under
arrest although they may not have been specifically informed of this. As
such, while they are entitled to the rights as listed in items (1) to (7) of the
Notice without limitation, they may only have the additional rights set out in
the remaining items (8) to (18) provided that no unreasonable delay or
hindrance to the process of investigation or the administration of justice is
likely to be caused.

Where the officer in charge of a case or the Custody Officer decides that FOR
A PERSON IN CUSTODY such a delay or hindrance is reasonably likely, and
therefore that he will not allow these rights to be exercised, he must record
his reasons in his notebook and be prepared to justify this decision in any
subsequent court case because of the serious way in which such a refusal is
viewed.

In particular, it is set down that a person in custody is allowed to consult and
communicate privately with a solicitor or barrister and that refusing to grant
access just because that might make him stop answering questions or
refuse to make a statement is not a proper justification. Depriving him of this
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right is a very serious step and an officer who makes the decision to refuse
his prisoner access to legal counsel so as to get a statement must not only
be prepared to justify this decision in court but recognize that it may be used
by the defence to argue that any statement made was not voluntary and
should be excluded from the evidence in the case.

It can be seen to be a particularly serious issue as it is brought out again in
even stronger terms in Direction 8(b).

Direction 8(a)(i) allows a person to telephone his friends so that he may
inform them of his whereabouts. For practical purposes FOR A PERSON IN
CUSTODY there must be a limit to the number of any such telephone calls.
An officer would be justified in refusing a person to make such telephone
calls if there were grounds for believing that the person was going to alert
accomplices or arrange the disposal of exhibits etc. Reasons for refusal to
permit telephone calls should be recorded in the notebook of the officer
making the decision and he must be prepared to justify this decision in any
subsequent court case.

Direction 8(a)(ii) permits any person to have his solicitor or barrister present
during any interview with a police officer. Law clerks have no right of access
during an interview and their presence will be at the discretion of the OC
case.

If a person in custody states that he does not wish to consult a solicitor or
barrister instructed by a third party, he must confirm this decision in the
presence of only that solicitor or barrister and an independent officer in
accordance with Direction 8(a)(iii). The independent officer must be
unconnected with the investigation and will normally be the Duty Officer.

Direction 8(a)(iv) allows a person in custody to write letters and 8(c) ensures
he has the writing materials to do so. Although such letter writing is likely to
be rare, officers should be alert to the possibility that the person will attempt
to communicate with accomplices who are still at large. Unless the person
has no money whatsoever, he is expected to pay his own postage. Such
payments should be properly recorded and also the details of any posting of
letters.

Direction 8(a)(v) provides that a person who has made a cautioned
statement or answered questions under caution is entitled to a copy of the
statement or record of interview as soon as possible after each interview.
That does not mean that you have to wait for a translation because the
statement WILL have been recorded in the language used by the person
being interviewed. Where there is any delay in the provision of such a copy,
the reasons for the delay must be recorded in the notebook of the officer
authorizing the delay.
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Those NOT IN CUSTODY

If the person is NOT IN CUSTODY, he can walk out of the station and make
any calls he wishes. His rights are absolute and are not subject to the
condition concerning unreasonable delay or hindrance to the processes of
investigation or the administration of justice.

Thus persons under investigation by police have all rights of a citizen as
detailed in items (4) — (18) listed on the Notice, and are able to leave at any
time. No limits are placed on these rights. It should be noted that the rights
at items (1) — (3) of the Notice are not applicable to this category of persons.
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DEFINITIONS

“consult privately”

This means to consult so that others do not know what is taking place. If
visual surveillance compromises privacy it is in breach of the Rules.
However, there could be security or other reasons that make visual
observation necessary;

“solicitor or barrister”

This means what it says. It does not mean solicitor’s clerks. In general law
clerks may accompany solicitors or barristers to interview prisoners for the
purpose of seeking instructions, for example, where the solicitor or barrister
does not speak the language of the person in custody. For details, please
see FPM Ch. 49-20.

“Visits to and Communication with Detained Persons and Prisoners”

FPM Ch. 49-20 sets out the conditions under which access requests for
solicitors, solicitor trainees and barristers (who may be accompanied by a
clerk) to persons in custody may be followed.

“in custody”

A person is regarded as being in custody when it is the intention of the
officer to prevent the departure of that person. This situation frequently
occurs before the formal arrest of a suspect and the suspect may not have
been informed.

“present / with the police and under investigation by / them”

This deals with persons who fall into the “grey” area where they are not in
custody and there is no intention to prevent their departure but there is a
suspicion of criminal involvement, hence they are under investigation.

They may be “present with the police” in, or outside, police premises.

“person in authority”

A “person in authority” will always include a law enforcement officer. It
might include, depending on the circumstances an employer, teacher, parent
or other person.
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“Notice”

Pol 153 (Rev/2007)

Remarks: It should be noted that Pol 153 (Rev/2007) also deals with a
category of persons known as “Persons Detained in Custody of the Police on
the Order of a Magistrate”. This category of persons however has nothing
to do with the Rules and Directions in the Questioning of Suspects and
Taking of Statements gazetted in Oct 1992.
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(PERSONAL DATA)

NOTICE TO PERSONS UNDER INVESTIGATION BY, OR
DETAINED IN THE CUSTODY OF, THE POLICE

YOUR RIGHTS

1.

WO NSO WDN

12.

13.
14.

15.

16.

17.

18.

request to have your arrest/detention notified to the consulate of your
home country in Hong Kong or, if there is no consular representation in
Hong Kong, the authorities in your home country [Note: For foreign
nationals (EXCLUDING Mainland residents) ONLY];

request that a friend or relative be notified of your detention;

be supplied with adequate food and refreshment free of charge;
request to be provided with drinking water;

request to receive medical attention should you feel ill;

request to be provided with a list of solicitors;

request to be released on bail (or to be released if under investigation);
make telephone calls, send e-mail or faxes to friends or relatives;

make private telephone calls to, or communicate in writing or in person
with, a solicitor or barrister;

have a solicitor or barrister present during any interview with the police;

. communicate privately with a solicitor or barrister claiming to have

been instructed by a third person on your behalf;

refuse to communicate with a solicitor or barrister claiming to have
been instructed by a third person on your behalf;

request to be provided with a supply of writing materials;

request to have letters posted or delivered as soon as practicable, at
your own expense;

be supplied with a copy of your cautioned statement(s) or questions and
answers under caution as soon as practicable after the interview;

refuse to answer subsequent questions until a copy of the cautioned
statement(s) or questions and answers under caution have been
provided to you;

request to be provided with food/refreshment at your own expense — for
persons detained in custody (I & Il) this will be subject to the approval of
the officer in charge of the police station and the inspection of such
food; and

send a telegram at your own expense.

Note: Original of this Notice to be retained by the OC Case as an exhibit.

Pol. 153(Rev/2007)
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(1 1 PERSONS DETAINED IN CUSTODY OF THE POLICE

As a person who has been detained in the custody of the police, you are
entitled to all the rights set out in paragraphs (1) to (7) opposite.

Provided that no unreasonable delay or hindrance is reasonably likely to be
caused to the process of investigation or the administration of justice, you
have the additional rights set out in the remaining paragraphs (8) to (18)
opposite.

[J N PERSONS DETAINED IN CUSTODY OF THE POLICE
ON THE ORDER OF A MAGISTRATE

As a person who has been detained in the custody of the police on the order
of a magistrate or a court, you are entitled to all the rights as set out in
paragraphs (1) to (6), (13), (14) and (18) opposite.

Provided that no unreasonable delay or hindrance is reasonably likely to be
caused to the process of investigation or the administration of justice, you
have the additional rights set out in the remaining paragraphs (8) to (12) and
(15) to (17) opposite.

L] 1 PERSONS UNDER INVESTIGATION BY THE POLICE

As a person under investigation by the police, you are entitled to full civil
rights: these include, but are not limited to, all the rights set out in
paragraphs (4) to (18) opposite.

FORMATION (REF. NO.)
ISSUING OFFICER
INTERPRETER’S NAME
LANGUAGE/DIALECT

DATE & TIME

NAME OF RECIPIENT

TYPE OF |IDENTIFICATION
DOCUMENT & NO. OF RECIPIENT

| (*have read / have had read over to me) the opposite paragraphs as listed
in section (* 1 /1l / lll) above and acknowledge receipt of a copy of this

NOTICE at ......... hours oN ...cceveeeiiieccciiees (Date).
(Recipient) (Interpreter) (Issuing Officer)
* Delete as appropriate [ Tick appropriate box
(PERSONAL DATA)
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